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INTRODUCTION

This Introduction to law Module is meant to assist Institute of Certified Loss Management
students when persuing their professional qualification in Loss Management. It is not meant to be
a text book but to equip students with simplified concepts as far as Law is concerned. Therefore,
students are recommended to strengthen their knowledge through other reading material for
example The introduction to Law by Professor Madhuku.L, Introduction to Law by Ministry of
Justice, 1977,Constitutionof Zimbabwe Amendment Act number 20, etc as these give a strong

guide leading to their success as well.

Compiled by Mhazha Martin Printed in March 2020

+263 774 949 327
+263 713 154 921
martinmhazha@gmail.com
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Chapter 1

What is Law?

Law can be defined in various ways. It is a set of rules,regulations and principles that
governs human conduct in the society and they are enforced by the state.

According to Lovemore Madhuku,(2010) Law refers to rules and regulations that
govern human conduct or other societal relations and are enforceable by the state.
Can also be defined as a set of rules that regulates human behaviour.

These rules that states how people are to conduct themselves are also called legal
norms. The word 'norm’ comes from a Latin word norma meaning a yardstick or rule.
In general sense, a norm is a rule or law which governs our ordinary,everyday
activities in a recognized and standard way.

Law is a body of rules which a state or community recognises as binding on its
subjects or members and which determines those persons' rights or duties.

The facts that law is enforced by the state makes it different from other rules and
regulations in the society and country at large.

Punishment is provided by the law and it is the duty of the state to enforced that law.

Functions/ Purposes of Law.

1.To preserve peace and order

2.

» The law would not be required if all people are perfect. In providing rules of
conduct, the law stipulates what must be done, what may be done and what must
not be done.

» Therefore, Law tries to prevent one persons' rights from clashing with another's
and the rights of an individuals from clashing with the rights of the community,
thus enhancing people with differences to live together in harmony.

To uphold justice

» The word Justice means fairness .Thus giving what one is due to him and giving
what one deserves.

> In other words in any particular case, justice is what appears to be right and fair in
the eyes of a fair-minded man.

3. To maintain and uphold morality

> Morality relates to a set of social rules, customs, traditions, beliefs or practices
which specify proper and acceptable forms of conduct.

4. To protect the interests of the ruling class.

» Karl Max , the father of the Marxist Theory (1818-83) propounded that law has one
main purpose that is to protect and promote the interests of the ruling class.
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» Law is a component of the superstructure and is controlled by the base (economic
structure) .As the ruling class owns the means of production, it controls the base
and use of the law to protect its interests.

However, the Marxist Theory by Karl Max has a lot of criticisms as it exaggerates the extent

to which law is an instrument of ruling class interests.

Relationship between Law and legal right and Law and legal personality.

Legal right.
> Defined as interests that a human being enjoys in the name of what is called Law.

» Lovemore Madhuku ,(2010) defined legal right as an interest conferred by and
protected by the Law, entitling one person to claim that another person or person
either give him or her or it something or do an act for him or her or it or refrain from

doing an act.

Legal Personality
» Not only human beings are recognized and at law to have legal right but also some

entities or companies have right they enjoy from the existence of law.

» When the company can sue or sued on its, this reflect legal personality.

> Therefore, all companies or entities are juristic persons or artificial persons.

» An act of getting to know who can enjoy the privileges from existence of Law i.e.
either natural persons, justice persons.

Classification or Division of Law

1. Public law eg
+ constitutional law
¢ is a body of Law which defines the role, power and structure of different entities
within a state, namely the executive, the Parliament or Legislature and the Judiciary
as well as the basic rights of citizens of a country.

Constitutional Court

[1] The constitutional court is a superior court of record and consists of-
[a] The Chief justice and the deputy Chief Justice; and
[b] Five other Judges of the Constitutional Court;

[2] If the services of an acting judge are required on the Constitutional Court for

limited period, the Chief Justice may appoint a judge or a former judge to act as a
judge of the Constitutional Court for that period.
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[3] Cases before the Constitutional Court-

a]Concerning alleged infringements of human right or freedom enshrined in Chapter 4 of
Constitution of Zimbabwe Amendment Act number 20, or concerning the election of a
President or vice President, must be heard by all judges of the Court;

[b] Other than the cases referred to in paragraph [a], must be heard by at least three judges of
the Court;

but an Act an Parliament or rules of the Court may provide for interlocutory matters to be
heard by one or more of the Court.

[4] Judges or former appointed to act under subsection [2] may continue to sit as
judges of the Constitutional after their appointments have expired, for the purpose of dealing
with any proceedings commenced before them while they were so acting.

Jurisdiction

According to section 167 of the Constitution of Zimbabwe Amendment Act number 20,

[1] The Constitutional Court —

[a] is the highest court in all Constitutional matters, and its decisions on those matters bind
all other courts;

[b] Decides only Constitutional matters and issues connected with decisions on
constitutional matters, in particular references and applications under section 131[8][b] and
paragraph 9[2] of the Fifth Schedule ; and

[c] makes the final decision whether a matter is a constitutional matter or not.

[2] Subject to this Constitution, only the Constitutional Court may-

a] advise on the constitutionality of any proposed legislation, but may do so only where the
legislation concerned has been referred to in terms of this Constitution ;

b] Hear and determine disputes relating to election to the office of the President;

c] Hear and determine disputes relating to whether or not a person is qualified to hold the
office of Vice- President; or

d] Determine whether Parliament or the President has failed to fulfil a constitutional
obligation.

[3] The Constitutional Court makes the final decision whether an Act of Parliament or
conduct of the President or Parliament is constitutional, and must confirm any order of
constitutional invalidity made by another court before that order has any force.

[4] An Act of Parliament may provide for the exercise of jurisdiction by the Constitution
Court and for that purpose may confer the power to make rules of court.

[5] Rules of the Constitutional Court must allow a person, when it is in the interest of justice
and with or without leave of the Constitutional Court-
a] to bring a Constitutional matter directly to the Constitutional Court;
b] to appeal directly to the Constitutional Court from any other court;
c] to appear as a friend of the court .
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% criminal law (visit Criminal Law Module/ Criminal law (Coclification Reform) Act
Chapter 9:23.

+ administrative law.
- It regulates the relationship between state and its subjects. State has interest.

2.Private law eg law of persons, law of things and law of delict — follow business law.
- It regulates the relationship between individuals .State has no interest.

3. Substantive law
-Deals with the specific legal rights and duties of persons such as the nature of the rights and
duties, how these are constituted, how they are extinguished and their legal effect.

4.Procedural Law
-eg Law of evidence, Law of criminal procedure and Law of Civil procedure.

- Composed of rules that governs the enforcement of rights ie. stages or steps to be followed
to impose these rights .1t is referred to as adjectival law.

Difference between Criminal Law and Civil law

Criminal law

Affect the state and its subjects
Purpose of prosecution is to punish the
wrong doer .

Withdrawal powers are vested in the
hands of the state .

There are three parties involved
namely state,accused and complainant

There are two verdicts guilty or not
guilty.

The burden of proof or duty to prove is
beyond reasonable doubt .

Police are much involved.

Right to exact punishment is vested in
the state.

Civil Law

affect the aggrieved party.

Purpose of civil action is to redress
compensation .

Right to withdraw the matter is in the
aggrieved party's hands.

Only two parties are involved namely
the plaintiff and the defendant.

There are three verdicts ie judgement

for plaintiff, judgement for the
defendant or absolution from the
instance.

Burden of proof is based on the
balance of probality .

Police is not much involved.

Right to claim redress is vested in the
aggrieved party.

NB. A civil wrong can be a delict or a tort .It is a conduct which violets an individual rights
of another person which result in damages or prejudice to such persons' rights.
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Elements of Good Law.

1.Just application
- must be reasonable and acceptable fitchering community systems and values.

2.Equality

-treats all persons equally. What applies to Z has equal application to X and Y.Rich or
poor, king or commoner, employer or employee , all men are the same in the eyes of the law
if they fall in the same class.

3.Uniformity

Must be applied uniformly and constitently not only in regard to all people but all areas.eg
the way Murder by a minister who stays in Borrowdale ,Harare must be treated the same as
murder by a carpenter in Chiredzi rural areas.

4.Certainty

People must be aware of legal consequences of their actions.

- In other words, people must know this and in knowing it, they may conduct their

affairs in the sure anticipation of legal consequences .

- There is a legal maxim,ignorantia juris neminem excusat(ignorance of law excuses no
one)ie once a law has been promulgated , no one is to argue that he/ she did not in fact
known of the law.

5.Authority

- Laws must be made by legislative bodies or authorized bodies eg legislature ,statutory
bodies and by- laws.

- It may appear an obvious requisite that only the proper authority be allowed to make a law
for example, when one finds one's car 'ticketed' in an expired meter bay, the law appertaining
to this incident has been made by the local municipality, not by the legislature.
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CHAPTER 2

Sources of Law in Zimbabwe

a) Legislature b) Common law c¢) Customs d) Authoritative texts and e) Law reports or
Precedence or Judge made rules.

a) Leqgislature

- is the most important source of law. It comes from the parliament.

- It has got three legislative bodies or arms which are Executive, Legislature and Judiciary

and powers of each arm is at par.

v" It comes from the elected people.

v The Legislative authorities of the state promulgate law in various forms such as Act of
parliament, presidential decrees and ministerial regulations. Section 117 of the
Constitution of Zimbabwe states; the legislative authority of Zimbabwe shall vest in the
legislature which shall consist of the President and Parliament.

v" It is only through these Acts that Parliament can make laws.

v When these authorities exercise these delegated powers, they create what is called
delegated legislation [subsidiary legislation] that is embodied in specialised legal
documents called statutory instruments.

HOW THE STATUTE LAW IS MADE

It follows various stages

1. The introduction stage

v This is a form of a bill. Bill means a draft of proposal enactment or law that is in the
process of being a law. A bill is introduced into the Parliament by the Member of
Parliament or minister. That bill is called public bill/government bill. 1t is a public bill
if introduced by a member who is not the Member of Parliament.

2. Preliminary stage
v" This gets cabinet approval and sends for printing if it is a government bill yet the
public bill does not need cabinet approval.

3 .First Reading
v" The person who produced the bill is to read the bill but before the bill is sent to the
parliamentary legal committee the reason being to see if there any violation of human
rights and the bill is read for the first time.
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4. Second Reading
v The responsible member will read section by section and explain by section by section
as other members can debate or make contributions on every section by section.

5. Committee Stage
v' Amendments are made by the committee of the House of Assembly chaired by
Deputy Speaker of the House of Assembly and through the senate, the vice president
chaired committee stage, the bill presented to the senate is upper here.

6. Report stage
v" Amendments are accepted or rejected by the House of Assembly or senate through the
committee.

7. Third Reading

v A general debate is made on the principal bill and the bill is sent to the parliament to
see if there is violation of human rights [constitution] and finally the bill is send to the
House of Assembly notifying the amendments.

v If the bill is discussed in the House of Assembly, it is send to the senate and if the bill
starts at the senate, it is send to the House of Assembly. There are no alterations of
any bill made by the House of Assembly but they attach a report to the bill.

8. Presidential Assent

The bill is signed by the president and the bill is to become an Act of Parliament and it is to
be published in the government gazette and it is to be enrolled in the High court. However,
the president is not obliged to assent his signature. If he/she rejects the bill in question, but
the House of Assembly subsequently have two thirds majority, has got two options either to
assent the bill within 21 days or dissolve Parliament and call for fresh elections. However
the President practically can now send the bill to the Constitutional court to check for any
violation of the Constitution and convince the President to sign as the President is there to
respect the Constitution.

b] COMMON LAW

» Also known as the Roman-Dutch Law. This was a fusion of Roman law and the
Medieval Dutch Law.

> It was applied at the Cape of Good Hope on the 10" June 1891 when the colonialists
flocked to Republic of South Africa.

» The British from South Africa when they head to Zimbabwe in their exploration they
brought in the Roman-Dutch Law in force and after Independence, this continued
working and was provided under section 89 of the Zimbabwean constitution.
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» The insertion of the date 10 June 1891 in section 89 of the Constitution of Zimbabwe
was intended to ensure that the courts of law are bound by any rules and principles of
law which were adopted at the cape of Good Hope at that time, regardless of whether
they were pure Roman Dutch law or English law or even whether they are now
considered wrong

c]

CUSTOMS

> Refers to principles, norms and values which are followed by the society.

» It also refers to rules that become binding in the course of time through
observance by the community in question, Lovemore Madhuku [2010] pg
25.

» There are two types of customs namely

1] General custom- that applies in fields of law as Banking, International
Trade Law and Commercial Law.

1i] African Customary Law- which regulates the life of indigenous
Africans. For a customs to be legally binding, it must suit the following.
+¢ The practice must be reasonable i.e. not contrary to public morality/
contra bonos mores.

+* The practice must be uniformly observed.

+* Must be certain and predictable.

+* Must not against any piece of legislation.

+¢* The practice must have been observed over a long time [ long- binding

or long outstanding]

Case of Van Breda vs Jacobs in South Africa

In South Africa there was a practice amongst fishermen in which they would demarcate their
fishing areas. Once an area has been demarcated by another, no one else was allowed to

come and catch fish in the demarcated areas. Van Breda demarcated certain fishing area.

However, Jacobs came and caught fish from the demarcated area. Van Breda sued Jacobs
for the value of fish caught in his area. Jacobs raised the defence that the custom to
demarcate fishing areas was not law and therefore was not binding. Van Breda argued that
such a custom/practice was law since it satisfied the requirements of a binding custom.,

In the present case, the custom or practice to demarcate fishing areas had been observed for
over 30 years, was seen to be reasonable, was certain and was not against any statute and
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as such it qualify to become law. Jacobs was ordered to pay the value of fish caught in Van
Breda’s areas.

D] Authoritative Texts

Are legal written documents, commentaries, publications or textbooks by leading authorities
in the field of law? These scholarly articles or publications need to take into consideration
the following factors to be regarded as law.

s Status of the Author — Usually a text written by an author with a high standing value

in a community or society will be acceptable than that of a person of low standing in
the society.

¢ Motive of the author- a text written by an author with the motive to educate or

enlighten the position of the law is more acceptable than a text written with political
biases or any other biases.

+* Level of audience- usually a text written for audience at a higher level will be more

acceptable than the one written for audience at a lower level.

+¢ Nature of presentation- text written in a clearer manner would be acceptable than the

one which is not clear.

e) Precedents/Judge made rules/Law Reports.

>

>

A precedent is a previous judicial decision which serves as a rule or guide for similar
cases heard in the future by other courts especially the inferior’s courts.

In other words, once a court has given a ruling concerning the legal position
applicable in a particular set of circumstances, this ruling becomes the law for the
future. Other courts will therefore apply the law as stated in the original case.

In many cases the judges simply applies existing legal rules

Judgements from superior courts that are Supreme Court and high court are required
by law to be in writing. This applies to courts of lower levels than to superior ones.
Therefore, once a superior court has made a judgement, it must be published.
Precedence usually includes the following details: name of the parties, the court in
which the case was decided, name(s) of the judge(s), date or dates of hearing, list of
case discussed or cited, names of the lawyers, an indication of whether the judgement
was reserved by the inclusion of the expression (curia advisari cult) that is (the court
wishes to consider the matter) and head note, a summary of the decision which is
prepared by the reporter.
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CHAPTER 3

THE COURT STRUCTURE IN ZIMBABWE

e In Zimbabwe courts are classified in two broad categories i.e. criminal courts and civil
courts as discussed below.

e The issue of composition and jurisdiction are of more importance when examining
each court.

e The constitution of Zimbabwe and the relevant Act of Parliament regulate the
operation of the court in question.

e Composition refers to judicial officers of the court. Whether a judge or magistrate
presides, the number of presiding officers required to constitute the court, the
qualifications of the presiding officer that he or she must have and whether there is a
provision for assessors and if so how they are as elected.

e Jurisdiction relates to the powers of the presiding officer (s) and the manner over
which it has competence and also determines its position in the structure of the courts.

Criminal courts
> In Zimbabwe, there are three main courts namely the Magistrates court, the High court
and the Supreme Court.
» There are also five other courts exercise criminal jurisdiction that are Children's court,
Courts Martial, Police Boards of Officers, Prison Boards of Officers and the
Parliament sitting as a court in matters involving breach of Parliament.

Maugistrates Court

It is presided by the Magistrate. The operational administration of the magistrates is vested
in the Magistrates Court Act chapter 7:10 and the Criminal Procedure and Evidence Act
chapter 9:07 .This is the lowest criminal court in Zimbabwe.

Composition

e Magistrates can be divided into four i.e. ordinary magistrates, senior magistrates,
provincial magistrates and the regional magistrates.

e In theory, there is no minimum qualification for a person to be appointed ordinary
magistrate .However, in practice, only persons who have undergone some legal
training are appointed as Magistrates.

e Such spheres of training include duties as Public Prosecutor and legal practitioners.

e An ordinary magistrate have held office for a period more than four years or one who
is a qualified legal practitioner can suit the position of the senior magistrate.

e Senior Magistrate are then promoted to provincial Magistrate and so as provincial
magistrates to regional Magistrate

e The Magistrate can sit a case alone or with one or two assessors.

e The decision to have an assessor or not depend on whether the court is being presided
by the regional Magistrate or lesser Magistrate.
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For the regional Magistrate to have an assessor, the decision lies on him or her but is
still subject to the directions of the Chief Magistrate.

Assessors need to have experience in the administration of justice or skills in any
matter which may have to be considered at the trial. The role of the assessor is limited
to matters of fact not matters of law.

In matters of law the Magistrate have final decision and the assessor has no voice
however, in matters of fact, the Magistrate and the assessor have equal voices.

Jurisdiction

Magistrates’ court's jurisdiction is governed by three aspects.
1) Territory where the crime was committed

I1) The nature of the crime and

1ii) The punishment that may be imposed.

The Magistrates have jurisdiction over all crimes except treason, murder and statutory
offences for which death penalty /sentence may be imposed or is mandatory.

Only regional magistrates have jurisdiction over rape cases except where the Attorney
General has authorized trial or sentencing before a Magistrate who is not a regional
Magistrate.

General Powers of an Ordinary Magistrate can be limited to impose punishment up to
12 month though it has increased to 2 years and to 5 years under "special jurisdiction”
for common law crimes of public violence, arson and malicious injury or damage to
property.

Senior and provincial magistrates can impose sentence not exceeding 2 to 3 years
respectively and they can preside over common law offences.

The general jurisdiction of a regional Magistrate is limited to maximum sentencing of
seven years but this has been increased to 10 years on special jurisdiction over the
offenses of rape, public violence, arson and malicious injury or damage to property
and robbery where there are aggravating circumstances.

The Magistrate can also preside over the preparatory examination. This form of
procedure is instituted by the public prosecutor or consists of an inquiry to determine
whether there is sufficient evidence to commit the accused for trial.

Preparatory examinations are normally instituted only when the Magistrate may not
try the case e.g. in murder cases where the probable sentence is beyond his or her
jurisdiction. The purpose of the inquiry is explained to the accused and the accused
person is not required to plead.

The High Court

The High court is one of the superior courts in Zimbabwe alongside the Supreme
Court.

In criminal cases, the accused is tried by the judge and two assessors.

Those two assessors are selected from persons having considerable knowledge and
experience of matters relevant to the case to be tried.

For example if the charge is one involving complex accounting transactions, a
qualified accountant would be of great assistance as a member of the court.
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e The assessor have full voice in deciding matters of fact and may indeed, outvote the
judge if they so decide. Section 5(2) of the High court Act makes it clear that such an
assessor shall act in an advisory capacity only and shall not be entitled to vote in the
decision of the court.

Matters of law are for the judge’s decision and are the question of sentence after consultation
of the assessor to pass appropriate sentence.

When in case of appeal from a lower court that is a Magistrate Court, two judges are
required to sit.

Jurisdiction
e The High Court can hear all matters heard by the Magistrates court because its
original jurisdiction is unlimited.
e All appeals from the Magistrates court goes to High court.
e The High court may pass any sentence permitted by the law and it alone may impose
the death sentence.
e Its powers of punishment are unrestricted in regard to the amount of the fine or the
term of imprisonment that may be imposed.
e The death penalty is permissible only in murder cases, rape cases, treason charges and
some statutory crimes.
e The High Court has the power to review and alter the decisions by the lower courts.
It has appellate and jurisdiction as may be conferred on it by an Act of Parliament. Well
regarding appeals which are against sentence only and any appeal as to conviction must
go to the Supreme Court.
¢ An act of Parliament may provide for the High court to be divided into specialised
division, but every such division must be able to exercise the general jurisdiction of
the High court in any matter that is brought before it.

SUPREME COURT: See attached notes

POLICE BOARDS OF OFFICERS

The Police Act allows for board of officers to try member of the police who violates the
Police Act.

The offenses under the Police Act can be tried by either the Ordinary court or board of
officers, and a member of the Police force is entitled to elect to be tried by a Magistrates
court instead of board of officers.
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PRISON COURTS

An officer in the Prison service may be tried for some offenses by a board appointed by the
Commissioner of Prisons.

This board cannot impose a sentence of imprisonment but it may order the dismissal of the
officer from employment.

The commissioner of Prisons can try the prisoner who has committed minor prison offenses.
However, in all other respects, prisoners who commit prison offenses are tried by either
visiting Magistrates (called a visiting Justice) or an ordinary Magistrates court.

NB police boards of officers and Prison courts fall under administrative courts.

CHILDREN'S COURTS

Are established in terms of sec 3 of Children's Act (chapter 5:06).Also known as "juvenile
courts" and were re- named in 2001, after the enactment of the Children's Protection and
Adoption Amendment Act, 2001 (Act no.23 /2001).
» This amendment act also changed the title of the Act from Children's Protection and
Adoption Act to Children Act.
= |t does not try children for criminal offences but may deal with a child who has been
convicted by another court.
= A magistrate’s court can act as children court in its area of jurisdiction if there is no
specific children court established by the Minister of Justice.
= In dealing with a convicted child, the children court has option of either order him or
her to be placed in a training institute or to be placed in custody of any suitable person
or to attend a specified centre at specified day and for specified hours.
= The Magistrates court or the High court can decides whether or not to refer the case,
the Children court can get in charge.

COURT MARSHAL -SEE ATTACHED NOTES

PARLIAMENT SITTING AS A COURT OVER BREACH OF PARLIAMENTARY
PRIVILEGES.

e Members of Parliament during their sitting in the Parliament enjoy some privileges.

e These privileges include freedom of speech and debate, exemption from attendance at
court whilst in attendance in Parliament and the right to punish for breach of privilege
and contempt of Parliament.

e This is in accordance to section 148 of the Constitution of Zimbabwe amendment no.
20 regulated by the privileges, immunities and powers of Parliament Act.

e |f any Member of Parliament raises a complaint of breach of the privilege, the speaker
of Parliament must make a ruling whether or not there is a prima- facie case and if
there, a Privilege committee is appointed to investigate the complaint in proportion to
the representation of political parties in the Parliament.
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The committee will then report its findings and recommendations to the whole house.
If a member found guilty, he or she may suspended or expelled from the House or
even imprisoned.

There is no right to appeal against conviction and sentence.

It is the power of imprisonment which makes the Parliament a criminal court.

CIVIL COURTS

Also called domestic courts. May be equated to the old Chiefs' or Headman’s courts.
Provide ordinary people in rural areas with Justice Systems that is consistent with
African customs and values.

In most cases these courts attempt to base their decision on the parties and will follow
the principle of reconciliation rather than impose an arbitrary judgement.

Is established either in rural or urban set up. To establish this court, the procedure
adopted is that residents of a particular council ward nominate possible Presiding
Officers and assessors. From these candidates, the Minister of Justice selects and
officially appoints one presiding officer and two assessors for each court.

These officers are of high standing in the community, and knowledgeable in local
custom and are considered to be capable of administering true justice.

COMMUNITY COURTS

These courts are presided over by officers who are also known as Presiding Officers or
Chiefs.

Before assuming duty as a Presiding officer, the person selected receives extensive
tuition and training in legal and related subjects. The selection made by the Minister
of Justice from candidates with satisfactory educational and personal qualifications.
Community court follows formal court recording procedure as in Magistrates court
and in High court.

A Community court exercises a limited jurisdiction in criminal matters and the crimes
such as theft, assault and malicious damage to property cannot be brought to
community court.

MAGISTRATES COURT

The Magistrates court has the same jurisdiction regardless of the seniority of the
Magistrate Presiding over the matter.

There is no division of magistrates such as Ordinary, Senior, Provincial and Regional
Magistrates in civil court. The general rule is that a Magistrates court only has
jurisdiction in civil case.

1) The amount claimed does not exceed its prescribed monetary limit of jurisdiction.
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i1) Either the defendant resides, carries on business or is employed within the province

where the court is situated or the cause of action arose wholly within the province.

There is some civil case over which the Magistrates court is prohibited from

exercising jurisdiction. These are specified in section 14 of the Magistrates Court Act

and they include.

= Dispute in respect of the validity or interpretation of a written will.

= The status of a person in respect of the mental capacity and

= The dissolution of a marriage other than a marriage solemnized in terms of the
Customary Marriage Act chapter 5.07

Composition
In civil case, the Magistrates sits alone .He or she may appoint one or more assessors in an

advisory capacity.
Any such appointment requires approval from the Ministry of Justice.

HIGH COURT

Composition
= In civil cases the Judge sits alone. He / she may appoint one or more assessors to sit

and in an advisory capacity.
= Sec 5(2) of the High Court Act makes it clear that such an assessor shall act in an

advisory capacity only and shall not be entitled to vote in the decision of the court.
Jurisdiction
Sec 13 of the High Court Act States that the High Court “shall have full original civil
jurisdiction over all persons and over all matters within Zimbabwe .
This means, its original jurisdiction is unlimited. There is no monetary limits to claim that
may be brought .Can hear any dispute whatever the nature of the claim.
It enjoys what is called inherent jurisdiction which means that the High court is deemed to
have jurisdiction unless prohibited by some law.
All case to be heard by the Magistrates of civil nature can be heard in the High Court for the
first instance.
Appeals from Magistrates Courts go to the High court. The choice of court may be dictated
by costs, it is more expensive to sue in the High court than in the Magistrates court.
Thus for small claim, it may make little economic sense to use the High court.

SUPREME COURT

* Consists of not less than three judges, one of whom shall be either the Chief Justice or
a permanent judge of the court.

* Can consist of two judges when hearing the appeal from any court other than the High
court.

* |f an appeal involves a difficult or important question of law, the Presiding judge may
direct that the appeal be heard by a greater number of judges.
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* It will be the directive of the Chief Justice to determine the size of reconstituted court.
* In a matter involving the application or interpretation of the Constitution, the Chief
Justice or the minister may direct that the court composed of not less than five judges.
* The minimum number of judges to be appointed in the Supreme Court is three, there
IS no maximum number and the number is determined by the President.
Jurisdiction
It has appellate jurisdiction only in civil jurisdiction except where the issue is brought under
section 24 of the Constitution.

SPECIALIST COURTS

Specialist courts deals with specific issues .For example Labour court which deals with
labour disputes only. Other examples of Specialist Courts are Income Tax court and the
administrative court.

Advantages of specialist court in Zimbabwe
e Faster in justice delivery than in Ordinary courts which appear to be overloaded.
e Simple and flexible due to adoption of informal procedure in courts which therefore
can be understood by a layman.
e |tis relatively cheaper to have ones' case heard in the special court than in ordinary
court because of unnecessity of legal representation.
Disadvantages.
e Can result in lack of proper justice due to lack of formal nature of proceedings in trials
as principles of natural Justice can be easily compromised.
e At times requires Specialist since complex issues is involved.

THE LABOUR COURT

e The law governs employment of workers in Zimbabwe is contained in the Labour Act
chapter 28:01

e This act establishes the Labour court. It administers justice that is sensitive to the
plight of workers .1t deals with labour disputes only. The labour court was established
in March 2003 and replaced the Labour Relations Tribunal.

e Was introduced by the Labour Relations Amendment Act , 2002 (Act no. 17 of 2002)

e |ts jurisdiction is specified in section 89 of the Labour Act. In general it is an appeal
court for a variety of labour disputes though it is a court of first instance in some few
cases.

e Section 89 of the Labour Act reads “No court other than the Labour Court shall have
jurisdiction in the first instance to determine any application, appeal or matter
referred to in sub section (1).

e The appeals to Labour court must be made within 14 days after the decision.
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e Not necessarily need to be done by legal practitioner.

e The Labour Relations Tribunal consisted of a Chairman who was a person qualified to
be High court judge and deputised by a person who is a registered Legal Practitioner
and up to four other members who were either legal practitioners or a person having
experience in Labour relations.

e The Tribunal could constitute by one member sitting alone or by two or more
members.

e The Composition of the Labour court is enshrined in section 84 of the Labour act.

e Consists of a senior president, several presidents of the court and assessors. They are
all appointed by the President of Zimbabwe after consultation with the Judicial
Service Commission.

e A person is qualified to be the President of the Labour if he or she is a former
Supreme Court judge or High court judge or has been a magistrate in Zimbabwe for
not less than seven years.

e Assessors are appointed by the senior president of the court in consultation with the
minister of Justice.

e He must a person with knowledge or experience in Labour relations. An assessor do
not have decision on any question of law or any question as to whether a matter for
decision in a question of fact or law or any question as to the admissibility of
evidence.

e Appeals from labour court are directed to the Supreme Court and only on question of
law.

ADMINISTRATIVE COURT

= Administrative court is a specialist court that deals with a number of issues allocated
to it by various pieces of legislation. It is established in terms of the Administrative
Court Act chapter 7:01 and consists of a president of the court who once again either a
former judge of High court or Supreme court or a person qualified for such
appointment is a former magistrate for a period not less than seven years.

= Various pieces of Legislation allocate functions to the Administrative court and these
include i) Land Acquisition Act (chapter 20:10) which gives the court in section 7 the
power to authorise or confirm acquisition of Land to which there has been an
objection by the owner.
i) Regional, Town and Country Planning Act Chapter 29:12 which give the court
various functions to resolve disputes between local planning authorities and any
persons aggrieved by the former proposed use of land or refusal to grant permits for
development of Land for certain purpose (see sec 11, 38 and 41)
The most common function of the Administrative court is being the Water court for
the purpose of Water Act chapter 20:22

INTRODUCTION TO LAW 23



K/
0’0

e

R/
0’0

WATER ACT

Water in Zimbabwe fall under three categories for the purpose of administration
namely i.private water ii.public water (streams/ rivers iii.underground

Private water can be exclusively be used for any purpose by the private owner of
the Land where that private stream or water falls and no need to apply for authority
to use that water. However, public and underground water are exclusively owned
by the president of Zimbabwe and requires proper administration for use in respect
of various purposes either commercial or Industrial purposes which calls for the
water act and the water court to intervene.

SPECIAL COURT FOR INCOME TAX APPEALS

The issue of tax is a complex one. If a tax payer may not be happy with an
assessment made upon him or her for example he or she feels that they have asked
to pay more than is legally due or be aggrieved by a decision of the Commissioner
of tax .

The Income tax Act Chapter 23:06 allows for a Special court to hear appeals from
tax payers who feel that they have not been viewed fairly.

Income Tax Appeals is presided over by a President of the court again either a
former judge of the High court or Supreme court .He/she sits with assessors
whose role is purely advisory . The decision of the court lies exclusively with the
presided judge.

The most common grounds for appeals to this court by tax payers are where the tax
assessment is being queried on the basis of being excessive or where the tax payer
Is arguing that no liability to tax arises at all.

It is also good to note that the tax payer is entitled to appeal to the High Court
instead of the Special court for the income tax appeals if he or she wishes so.

The high court has same jurisdiction as that of income tax appeals. An appeal can
be made within 21 days by the taxpayers in writing after receiving such notice
from the Commissioner confirming an assessment or decision.

Within 60 days of receiving the taxpayers’ grounds of appeals, the Commissioner
is required to state his or her case and relay it to this Special court.

Decision of the Special court on question of Law can be appealed to the Supreme
Court.
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SMALL CLAIMS COURT

A person who has a small claim to make against another is saved the inconvenience
and delay of approaching the Ordinary courts by being able to approach the Small
Claim Courts. These courts are established in terms of Small Claims Courts chapter
7:12. The power to establish a Small court in any province is given to the Minister of
Justice, Legal and Parliamentary affairs.

A claim that may be referred to Small claims Courts should not exceed the specified
amount. A small claim has no jurisdiction whatsoever to hear certain matters namely
claims involving customary law, claims for divorce or custody of a minor,
maintenance claims ( although it may hear or claim for arrears maintenance ), the
interpretation of wills and claims for defamation , adultery or seduction .

Only individuals can bring proceedings in a small claim court and not companies.
Lawyers are not allowed to represent litigations in Small claim court. For a Small
Claim court to have jurisdiction, the defendant has to be either a resident or running a
business in the province.

Outside the two situations, the court can only have jurisdiction if the defendant does
not object to jurisdiction.

To commence the proceedings, the plaintiff should first send a letter of demand to the
defendant the latter 14 days to settle the claim. When the defendant fail to meet the
demand, the plaintiff may request the clerk of court of small claim court to issue a
summon against the defendant.

The summons shall specify the claim and the date of hearing may be served on the
defendant personally by the plaintiff or if the plaintiff pay a fee, by the messenger of
court.

Any person bringing or defending proceeding before a small claim court is entitled to
assistance in the preparation of his or her documents by a legal assistant attached to
the Small Claim Court.

A judgement given by the Small Claim Court is final and cannot be appealed against
except to take the proceedings on review to the High court.

Where the defendant has failed to satisfy the judgement given by Small Claim court,
the plaintiff (now the judgement creditor) may apply to the clerk of court for the issue
execution against property. This is the only way of enforcing the judgement of a Small
Claim Court.
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CHAPTER 4

Legal Profession in Zimbabwe

¢+ Each profession has its own characteristics and legal profession in Zimbabwe

basically has got some characteristics as read below.

It has a governing body with powers of control and discipline. There is some register
of membership. There is restriction of admission to those with the required standard of
special skills, education and training.

There is voluntary admission by members to standards of ethical conduct beyond
those required of the ordinary citizen by law. The duty to clients is paramount.

Branches of Leqgal Profession.

There are two branches namely divided and fused in the legal profession.

Divided Legal Profession
¢+ Consists of solicitors / attorneys and barristers / advocates.

/
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A solicitor is general practitioner like in the medical field where we have general
doctors and specialist doctors. Solicitor deals with clients directly however, barrister is
specialist legal practitioner who cannot deal with clients directly.

The general approach is that the solicitor deals directly with clients in a wide range of
services and engage barristers either to appear Court and argue cases in superior
courts, for example High court / Supreme or provide specialist advice.

Before Court and Legal Services Act 1990, solicitors had no right of audience in all
superior courts and the Barristers enjoy monopoly of advocacy in these courts.

However, both Barristers and Solicitors have a right of audience before every court
after meeting the prescribed training requirements, completing pupillage in the case of
Barristers and obtaining higher court advocacy qualifications in the case of Solicitors.

Solicitors can work solely or work in Partnership but Barristers /Advocates work in groups
of officers known as Chambers.

K/
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Therefore, the different between solicitor /attorney and barrister/ advocate is on
terming.

Fused Legal profession.

In Zimbabwe, fused legal profession is exercised unlike prior to 1981 before the Legal
Practitioners Act chapter 27:07 where the divided was in use and the reason for fusing was
political as many barristers / advocates to specialise in superior courts that are high court and
Supreme Court were white lawyers.
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Disadvantages of fused legal profession
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Is expensive in that the client may have to pay for two lawyers that are the attorney
/solicitor and an advocate/barrister if the case needs to be heard in the superior court.
It is argued that it is inefficient largely due to failures of communication between the
attorney and the advocate and this promotes delays and for the purpose of " black
advancement " in Advocacy fused was adopted encountering the drawbacks of the
divided one.

Every registered lawyer has the right of audience in any court in which persons are
entitled by law to legal representation.

However, there are two specialist practices of legal profession that are not available to
very registered legal practitioners. These are notarial practice and conveyance.

NB: Notary practice mainly involves the execution, attestation and authentication of
documents that are required by law to be executed, attested and authenticated by
notary public. Conveyancing involves preparation and execution of documents
relating to the transfer of rights in Land and other registrable in the Deeds of Registry
Or requiring attestation or execution by a registrar of deeds.

In practice , in Zimbabwe there is 'de- facto ' divided profession as there are lawyers
who practice as advocates and voluntary regulate themselves in the same way as
advocates/ barristers in a divided.

Admission as Legal Practitioners

+» Reference is made to section 5 of the Legal Practitioners Act that sets out six

requirements for admission as a legal practitioner and these are :

1) To comply with the formalities prescribed by law

Ii) Possess educational qualifications prescribed in the rules made by the council legal
education

1ii) Be normally a resident of Zimbabwe or a reciprocating country or alternatively be
granted a residential exemption certificate.

iv) Be of above the age of 21

v) Be not an unrehabilitated insolvent

vi) Be a fit and a proper person (honesty and reliability) case of Chikwekwe

% The applicant must within 30 days time give notice to the secretary of the Law Society

before making an application for registration.

¢+ The notice must be accompanied by relevant documents such as applicant's birth

certificate and University degree certificate or transcript and prescribed fee to be
enclosed.

There are two sets of educational qualifications

1) Possession of designated legal qualification.

1) Passing or being exempted from professional examinations that cover up to 7 papers in
such subjects as Common Law of Zimbabwe, Civil Practice and Procedure, Law of
evidence, Interpretation of Statutes and Book keeping.
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Designated legal qualification currently is the LLB - University of Zimbabwe, Midlands
State University, University of Zambia, Botswana, Lesotho, and Swaziland, any university
of South Africa and any university or other Institution of higher education in the United
Kingdom.

One is exempted from professional examinations if he or she is a holder the Bachelor's
degree of law by university of Zimbabwe.

Practical Training after Registration

v" In general, no legal requirement that lawyer should undergo further training after
admitted into practice.

v" However, additional training is required if a legal practitioner wishes to practice as a
principal, either on his or her own account or in partnership with another or others.

v’ To be entitled to practice as a principal , a legal practitioner must have been employed
as a legal practitioner for not less than 36 months and further to that should

v’ Attend a full course of seminars for continuous legal education organized by the
council for Legal education.

v’ Passed examination set by either the council for Legal Education or the Law Society
(with the approval of the council for Legal Education) in trust accounting, practice
management and administration and ethics.

Discipline of Legal Practitioners

The power to deal with professional misconduct of legal practitioners is vested in the Law
Society of Zimbabwe.

Section 24 of the legal Practitioners Act sets out the Disciplinary Tribunal for cases of
professional misconduct by legal practitioners and if one found guilty for professional
misconduct by legal practitioners and one or more of the following measures.

1) His or her name may be deleted from the register of the Legal Practitioners

1) Suspension from practice for a specified period.

1ii) Imposition of conditions under which he /she may continue to practice

iv) Being censured

v) Being cautioned

NB: if a legal practitioners name has been deleted from the register of membership, he or she
may apply to the high court for restoration to the register provided he/ she proved to be fit
and proper again and such application requires the support of the Law Society.

THE LAW SOCIETY OF ZIMBABWE
v"Is provided under section 51 of the Legal Practitioners Act .This is a body governing
the legal profession and every registered legal practitioner is entitled to be a member.
v" It is controlled by a council that consists of eleven councillors and above all of which
at least nine of them are elected by members and the remaining are appointed by the
Minister of Justice.
v" The elected members then elect their President and vice president.
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v The function and powers of the Law Society are specified in sec 53 of the Act and
include
1) Keeping registers of the names and addresses of registered Legal practitioners.

1) Representing the views of the legal Profession and maintaining its integrity and
status.

1ii) Defining and enforcing correct and uniform practice and discipline among legal
practitioners.

iIv) Promoting social inter course between legal practitioners.

v) Considering and dealing with all matters affecting the professional interests of legal
practitioners

vi) Encouraging and promoting the study of Law and jurisprudence and providing
means of securing efficiency and responsibility on the part of those seeking
registration.

THE COUNCIL FOR LEGAL EDUCATION

v" This council is set up in terms section 34 of the Legal Practitioners Act .It is
composed of a chairperson and seven other members.

v The chairperson is nominated by the Chief Justice and appointed by the Minister of
Justice.

v He/ she must be a person who is or has been a judge of the Supreme Court and
High Court. Of the seven , five are appointed as follows:

v’ Attorney General (one member), the faculty member of University of Zimbabwe
(two members) and the Law society (two members) .The remaining two members
are appointed from persons employed in the Ministry of Justice.

v" The functions of the Council for Legal Education are

+ To ensure the maintenance of appropriate standards in Legal education and
training in Zimbabwe

+To determine the qualifications for registration.

+ To determine the syllabi for and to set professional examination to qualify
persons for registration.

+To consider and grant or refuse applications from professional examination
seeking exemption.

In order to exercise these functions, the council is given powers to:

a) Consider the content and standard of legal qualification granted inside and outside
Zimbabwe.

b) Provide causes of study and training for persons who wish to be registered.

c) Advice the Minister of Justice and any educational Institutions concerned on all matters
relating to legal education and training.

INTRODUCTION TO LAW 29



d) Review legislation relating to legal qualification, education and training and to advice the
Minister of Justice on recommendations.

JUDGES

Judges are appointed by the President as in sec 180 of the Constitution of Zimbabwe
therefore the process of appointing judges is much based on political allegiance.

The President is to consult the Judicial Service Commission and where the proposed
appointment is inconsistent with the recommendations of the Judicial Service, the
President is required to inform the Parliament 'as soon as practicable'.

The Judicial Service Commission is composed of five or six persons , the
overwhelming 'majority of whom are appointed by the President .Three are ex -
officio , the Chief Justice or in his or her absence , a judge of the Supreme Court , the
Attorney General and the Public Service Commission Chairperson .

The other two or three members are appointed by the President.

Although the Constitution insists that one of the three be either a judge or legal
Practitioners, it allows the president to ignore this requirement and appoint all three
from an undefined group of persons meeting the following vague descriptions. (That
they) possess such legal qualifications and (have) had such legal experience as the
President consider suitable and adequate for (their) appointment to the Judicial
Service Commission.

And other members shall be chosen for their ability and experience in administration
or their professional qualification or their suitability otherwise for appointment.

Quialifications for appointment as a Judge

There are two minimum requirements set out by the Constitution for one to qualify.

1. One must having been a judge of unlimited Jurisdiction in civil or criminal matters in a
country in which the common law is Roman- Dutch or English and in which English is
the official language. NB A court of ‘unlimited Jurisdiction’ is a superior court at the
level of the High court.

2. Having been qualified to practice as a legal Practitioner for not less than seven years in
Zimbabwe or in any country in which the common law is Roman- Dutch or for a citizen
of Zimbabwe in a country in which the common language is English.
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Chapter 5

COURT PROCEDURE

Civil Procedure

Presiding officers’ participation in the Court of Law is in two forms.
1) Inquisitorial or

i) Adversarial

e Inquisitorial procedure is the one which the judge takes an active role in ascertaining
the facts from the parties as to do a great deal of questioning of witnesses, deciding
which witnesses are to be called and determining the manners in which the trial is to
proceed .

e Adversarial procedure is the one in which the court is merely an impartial umpire or
degree leaving entirely in the hands of the parties.

e The system is based on the thesis that there are two adversaries in every dispute that is
one in contending for one thing and the other rejecting it.

e The court only interferes in the proceedings to enforce the rules of evidence and
procedures otherwise its duty is to decide at the end which of the two sides has been
successful.

e The intervention of the judge in the adversarial system is more pronounced in a
criminal trial .see Denning I.J in Jones vs National Coal Board (1957) 2Q .B 55

Civil Trial Procedure vs Application procedure

There are two ways of pursuing a civil suit namely trial procedure and application
procedure.
¢+ Trial procedure is followed where there is a material dispute of fact between two
versions of the facts.
s+ Application procedure is used where there are no material disputes of fact, with the
issue restricted only to disputes of law. The court itself is called upon to make a
determination applicable. In an application, facts are addressed by way affidavits and
where disputes arise, that court resolves them on the papers.

Civil Trial Procedure

There are differences in civil trial procedure in High Court and in magistrates’ court.
However, there are common procedures in both two said courts.

Both the High court and the Civil court are governed by the Rules of court.

Letter of Demand

Most civil claims are commenced by a letter of demand whereby the plaintiff makes a claim
from the defendant, warning that if is not settled within a specified time, he/ she will institute
civil proceeding.
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Except for where the parties have agreed on a demand as a condition precedent to instituting
civil action, a letter of demand is not a legal requirement.

Summons

¢ In both the Magistrates court and the High court, a civil action is commenced by the
issue of summons.

e A summon calls upon the defendant to answer the plaintiff's claim within a specified
period of time.

e The period within which the defendant must answer the claim is called ' dies induciae’

e In Magistrates court, the summons must contain particulars claim, setting out cause of
action.

e In High court, the particulars setting the plaintiff's case which are usually attached to
the summons - are contained in what is called the declaration.

e In both courts, the summons can only be served on the other party by a court official.

e |In the Magistrates court, it is by the messenger of courts, while in the High Court, it is
served by the Sheriff or Depute Sheriff.

e Before a summon can be served, it must be issued by the court i.e. Signed and
stamped by the clerk of court (for the Magistrates court and Registrar) for the High
Court.

Appearance to Defend.

e Where the defendant wish to defend the action, he or she should enter an appearance
to defend'

e This must be in form of a written statement filed with the court.
Where the defendant does not wish to defend the action, he or she may consent to the
judgement.

e When he or she fails to enter an appearance to defend altogether, the plaintiff may
obtain default judgement

e Where the plaintiff is convinced that the defendant has no bona fide defence to the
claim and has only entered appearance to buy time, the plaintiff may apply to court for
what is called summary judgement.

Request for Further Particulars
After entering an appearance to defend, the defendant may request further particulars from
the plaintiff to enable him or her to plead (ie answer the plaintiff's claim)

Defendant's Plea

v" This is an answer to the plaintiff by the defendant .It must be filed with the court and
then served on the plaintiff .1t must be filed within specified time in the rules of court.
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v" In addition to a plea, the defendant may make a counter claim ( making a claim to the
plaintiff)

Request for Further Particulars
The plaintiff may require the defendant to furnish particulars to enable him/ her.

Replication
This is the plaintiff's reply to the defendant's plea. It is normally necessary where the

defendant make certain allegations in the plea that require a response

Close of Pleading

The above documents from the summons to the replication are technically called
....pleadings. They are deemed closed of the parties join the issue that is make it clear that
they are in disagreement and look to a trial for resolution of the dispute.

Discovery

e After close of pleadings, either party may apply for discoveries that is requiring the
other party to specify the documents and books which he /she intends to use at the
trial.

e Books and/ documents not disclosed may not be used at the trial by the party who
failed to disclose them.

Pre-trial competence

%+ After discovery, a pre- trial conference is held. This is attended by both and chaired by
a judge or magistrate as the case may be.

+¢ The purpose of a pre- trial conference is to define the issues and reach agreement,
where possible, on issues such as the length of the trial, the number of witnesses and
exhibits.

+¢ Another purpose of the conference is to explore the possibility of settling the matter
without going to trial.

Trial date
o In the High court, the trial date may be obtained at the pre- trial conference.
o If not, an application for a date has to be made.
o In magistrates’ court, a trial date is obtained from the clerk of court. After getting a
date, the party who obtained it must file and serve a notice of set down.

The Trial

The issue to note here is that the burden of proof is on the plaintiff. In order to succeed,
he/she must prove his/ her case on a balance of probabilities.
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Judgement

The court will give judgement at the end of the trial. A judgement may take one of the

three forms.

+ Judgement for the plaintiff
+ Judgement for the defendant
% Absolution from the instance

NB: Absolution from the instance entails that neither party has now the case nor the parties
remain where they were before the trial started

Enforcement of Judgement
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The following methods may be used in enforcing civil judgements.

Execution of Property- a warrant/ writ of execution may be issued against both
movable properties.

Immovable property may only be attached if there is insufficient movable property to
satisfy the judgement.

Certain property that is essential to sustain life and work for the judgement debtor and
his/her family may not be attached.

This includes food, clothing, professional books / documents and tools of trade.
Execution of the property to satisfy a judgement of a Magistrates court is carried out
by the Messenger of Court while that of High court is done by the Sheriff of Deputy
Sheriff.

Garnishee Order.

This order maybe made against any debt due or no become due the judgement.

It is usually against salaries or wages and is such a case, the garnishee order requires
the employer [the garnishee] to pay a portion of the wages every month to the
judgement creditor until the judgement debt has been fully settled.

It is a requirement of the law that in determining the portion of the salaries or wages to
be deducted under the garnishee order , the amount after the deduction must be
sufficient to enable the judgement debtor to maintain himself/ herself and his/her
dependants.

Civil Imprisonment

This means imprisoning a debtor as a means of compelling him/ her to satisfy the
judgement.

It is not a punishment for a debtor who has no financial means to pay. According, civil
imprisonment is only available where it is proven that a debtor has the ability to pay
and that his/ her failure is wilful. The maximum period of civil imprisonment is three
months but a debtor must be immediately released if the debt is paid up before the
three months have lapsed.

Where the debtor serves the full imprisonment for the debt, he/she may not be re-
imprisonment for the same debt, but the judgement debt is not discharged.

INTRODUCTION TO LAW 34



e The latter situation means that the other methods of enforcement such as execution of
property and garnishee order may still be utilised.

Contempt of Court

v" It is in both criminal and civil matters. In criminal it entails conduct which is
disrespectful to the court, such as wilful insult to the court or the interruption of court
proceedings or other conduct of that nature amounting to misbehaviour and is
punishable at common law.

v" However, in civil contempt, it is a wilful and malafide [bad faith] refusal or failure to
comply with an order of the court. Hence in a civil contempt of court, proceedings are
to compel performance of the court order through the device of committing the
defaulting party to prison. Civil imprisonment for contempt of court differs in that in
civil imprisonment, a person cannot be imprisoned more than once for the same
failure to pay debt but imprisonment for contempt of court can be repeated for the
same contempt as long as non- compliance with the court continues.

Appeals and Reviews

v’ A person dissatisfied with a judgement of the court may appeal to a higher court.

v’ Here it is necessary to distinguish an appeal for a review. An appeal is concerned with
the merit of the decision appealed against that is whether it was wrong right or wrong ,
while a review is concerned with the decision-making process,[ the procedure
followed]

v" Mary Welsh [1996], offers an instructive set of differences between reviews and
appeals.

+ An appeal is based on the argument that the method used to arrive at the decision
was wrong.

+ In an appeal, the parties are bound by the record. In a review, the irregularity may
not appear from the record and the applicant may have to prove facts outside the
record.

+ An appeal may be brought solely at the instance of the parties. Other interested
persons may apply for a review.

+ An appeal is limited to the final stages of an action while a review may be brought
at any stage of the proceedings.

+ The procedure for appeals and reviews differs.

v" There is no automatic right of appeal. An appeal is only available if granted by statute.
Some statutes go as far as to put matters beyond doubt by stipulating that certain
decisions and/or judgements are not subject to appeal. Where a statute provides for a
right to appeal, the scope of the appeal must be within four corners of the statute. For
instance the Labour Act chapter 28; 01 provides that appeals from the decision of the
Labour court to Supreme Court only lie in respect of question of Law. In this regard,
appeals, in respect of question of fact are not permissible.

v The power of review vests in the High court except where it is prohibited by statute, a
review is always available as long as permissible grounds of review exist. The main
grounds for a review arise when the decision sought to be reviewed is either
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+* Grossly unreasonable or
** lllegal or
+»* Was arrived at contrary to the principles of natural justice or

¢ Was made by a body that lacked the jurisdiction to do so or exceed its powers that is
acting ultra vires.

In an appeal, the appellant court may either affirm or set aside the decision appealed against.
In respect of the latter situation, it is entitled to substitute its own decision for the one under
appeal. In a review, the reviewing court may either set aside or refuse to dismiss the decision
/ proceedings.

Where it set aside the decision or proceedings, it is not entitled, except in exceptional
circumstances, to substitute its own decision. The proper approach is for it to remit the
matter to the relevant body for a decision.

Application Procedure
The steps in the application procedure are as follows;

I.  Application plus applicant’s founding affidavit. The application must be supported by
the founding affidavit that presents the facts upon which the application is based. It
must also indicate the order sought for which a draft must be provided.

Ii.  Opposition plus respondent’s opposing affidavit. The respondent must state the fact of
his or her opposition to the application and support it with an opposing affidavit. The
opposing affidavit must respond to each and every averment made in the founding
affidavit, stating whether or not facts in the applicant’s affidavit are being admitted or
denied.

ili.  Applicant’s answering affidavit-The applicant may file a further affidavit that answers
issues raised by the respondent, with particular focus on facts disputed by the latter.
Any failure to challenge the respondent’s version of the facts may be taken as an
acceptance of that version

Iv. Heads of argument-These are written legal arguments supported by legal authorities.
They must be filed with the court before the oral arguments given at the hearing.

v. Hearing to present oral arguments-A hearing is either held in open court or in the
judges chamber to enable the parties to present oral arguments if they so wish. The
hearing may merely be utilized for the purpose of clarifying points made in the heads
of argument.

vi. Judgement- The application is either dismissed or granted.

CRIMINAL PROCEDURE

£ All criminal cases are conducted in the name of the state. Therefore, all cases are
addressed as the State versus.......

+ Prosecution of all criminal matters is in the hands of a public official called the
Prosecutor General or his/her representative. He has the duty to decide whether to
prosecute the accused person or not considering factors such as sufficiency of
evidence, choice of charge and immunity of the accused person for example the
President is immune to be charged for any offense as well as certain diplomats.
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+ In Magistrates courts, Prosecutor General is represented by the Public Prosecutor. The
public prosecutor does not need to be a legal practitioner but when acting his/her
duties must follow the legal professional ethics.

+ The duty of the Public Prosecutor is not to secure the conviction of the accused person
but to assist the court to reach the correct verdict whilst being the advocate of the
State. In high court, prosecution is conducted by a registered Legal Practitioner
appointed by the Prosecutor General though the Prosecutor General has the power to
appoint any person to represent the state in High court.

+ In limited circumstances, prosecution can be done by private persons to show some
substantial and peculiar interest that is an interest different from some substantial
member of the public in the issue trial arising from some injury that he/she has
suffered as a consequence of the commission of the offense. That private person must
first obtain a signed certificate from the Prosecutor General in which he had declined
to prosecute the matter.

+ The Prosecutor General as well has the right to take over the prosecution already in
process by the private prosecutor.

Ways of securing the accused person in court

There are three main ways of securing the presence of the accused person in court.
* Arrest
* Summon
* Extradition

Arrest - A person arrested by the Police or member of the public/ citizenship arrest and
brought to the police station where he/she can be detained for a period not longer than
48hours before brought to court as enshrined in the Criminal Procedure and Evidence Act
chapter 9;07

However, the period can be more than 48 hours if 48 hours expires after 4p.m on a court day
and the police must seek warrant for further detention from the judge or magistrate.

Summons -are initiated by the Public Prosecutor and is issued by the clerk of court and by
the police.

Extradition- is a formal process by which the accused held by government is handed over to
another government for trial or if the suspect has already been tried and found guilty to serve
his/her sentence. In Zimbabwe the relevant legislation is the Extradition Act chapter9; 08

Bail
= Accused person can be given bail in court pending trial or after conviction that is bail
pending appeal. Police can also grant bail to accused who are not being accused of
Third schedule offense that is Treason, Sedition, Murder, Rape, Robbery etc. It is
granted by the Officer in Charge Police station or Member in Charge Police station of
the rank of Assistant Inspector and above.
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For 3" Schedule offences can only allow a person to get bail after consent from the
Prosecutor General or High Court even though section 49 of the Constitution of
Zimbabwe Amendment number 20 protects the right to personal liberty, granting /
refusal of bail by courts is constitutionally recognised.

Main reasons for Bail denial

+ Likelihood of interference with witnesses or evidence.
+ Chances the accused person may abscond the trial.
+ Likelihood of committing other offences by the accused. However, the above only

apply on bail pending trial but after trial the major reason for denying the accused
person bail tend to differ and two factors are considered that are likelihood that the
accused will abscond prospects of the success on appeal.

Trial process

O

Police set the ponderous legal machine as the first information of the crime. Police is
the one that gather evidence through interviewing witnesses, recording statements
from them, collecting exhibits, causing forensic reports to be available, arresting and
interrogation of accused persons following relevant rules in the Criminal Procedure
and Evidence chapter 59

The compilation of evidence is done on papers with ultimate name called ‘docket’
from Police. The docket is presented to the Prosecutor who will ascertain the
sufficiency of evidence gathered by Police and determine whether to cause trial
proceedings or to decline prosecution.

The docket may take a considerable time to be completed following some procedures
like search of fingerprints and other forensic investigation reports. If contained with
the evidence, the accused person if not in custody can be served with summon or
warned verbally by Police to appear in court but if in custody, is taken to court by the
Police.

The accused person is called his name to authenticate that he is the one facing
allegation in question.

The prosecutor put the charge to the accused person and the accused pleads/ answers
to the charge by saying he /she is guilty or not guilty.

It is recommended that the accused person pleads by himself even though legally
represented. There are two further pleas that are [a] Lack of jurisdiction [b]
Presidential pardon. Hence, the court proceedings stops that court has no jurisdiction
over the case as well as Presidential pardon according to section 48[2][e] of the
Constitution of Zimbabwe Amendment Act no.20 .

However, the accused person can alter his/her plea from guilty to not guilty after
giving reasonable explanation as to why he/she pleaded guilty in the first time.

INTRODUCTION TO LAW 38



Outline of the State Case
The prosecutor address the court on what the accused person did basing on the evidence
given from the witnesses setting out the order the State proposes to lead its evidence.

Qutline of the Defence

It is given to the Magistrate by the accused person outlining why he/she is denying the
charge after the state has put the charge against him/her before state lead its evidence. Is
done when the accused person has pleaded not guilty. In High Court the procedure is that the
accused person supplies a written outline to the Prosecutor General before opening of the
trial.

Evidence in chief/ Examination in chief

e At this stage the prosecutor leads the evidence from the State witnesses following
procedure set in the law of evidence concerning rules that regulate the admissibility of
evidence.

e The Prosecutor puts various questions to the witness proving various elements of the
case and to disclose material variations of statements the witness gave to Police with
the one he/she is orally making to the court of law. The witness must leads evidence
under oath or at least must affirm that he/she will tell the truth if he /she object on
religious or other grounds to taking an oath. This is designed to ensure that the witness
is bound on his conscience to tell the truth. The form established in our practice is that
the witness swears’ tell the truth, the only truth and nothing but the truth , so help me
God’

e The evidence led by the party calling witness is called evidence in- chief. No leading
questions may be put to the witness that is no question that suggest the answer desired
or assumes the existence of the disputed facts e.g. When the accused person pull out a
gun, you screamed, didn’t you. Suggest that the desired answer is ‘yes I did scream’.
Otherwise it might be a disputed fact that the accused person pulled the gun. However,
leading questions can be put at the introductory stages of the evidence in- chief that is
not likely to be disputed e.g. Thomas Dembera and you are a Detective Police Officer.

Cross Examination
e Done when the examination in- Chief is complete. This is done by the accused person
/ his legal representative by questioning the state witness to test credibility of evidence
being given against him/her or his or her client.
e Fail to cross-exam the witness indicates that the accused is concurring with the
evidence being put by the state witnesses. Leading questions may be asked during
Cross- examination.

Re-examination
e |s done after cross-examination. Prosecutor put questions to the witness to clarify
issues only emanated from cross-examination so that if left unexplained, might leave
the court with incorrect impression.
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e After all the state witness have been called, the Public Prosecutor ‘closes his/her case’
NB. Burden of proof /onus of proof lie to the state to prove its case beyond reasonable

doubt.

Application for discharge of the accused at the close of the state case [optional]

The court has discretion to return a verdict of not guilty and discharge the accused
person at the close of the state case if

There is no evidence to prove essential element of the offence or

Given the evidence led, no reasonable court might convict or

The evidence available is so manifestly unreliable that no reasonable court could
safely act on it. This may be made pursuant to an application made by the accused or
the court may act on its own accord [ex meromotu]

Defence case

Once the court has decided that the state has established , a prima facie case [on the
face of it], it is then the turn of the accused person to put his defence before the court
and may do so in the same way the prosecutor put the state case.

He/she calls the witnesses and may also produce documentary exhibits or other
evidence relevant to the case and he may give evidence himself.

This is done if the accused person is not discharged at the close of the state case when
he/she put forward his or her defence. Normally the accused must be the first witness
for the defence although this may be varied by the court in exceptional cases.
Evidence is led through witnesses who give evidence in chief and are cross examined
and re-examined on issues outlined by the state in the state papers. Failure to answer
facts in the outline of the state case by the defence may result in court drawing
inferences against him/her as that defence could have been concocted during the
course of the trial.

The accused is not obliged to give evidence on oath. Sworn statements have weight as
compared to answering question unsworn statements are not subject to cross-
examination. However, without going into the reasoning behind it suffice to say that
the fact that evidence is sworn is in normal circumstances, regarding adding a little
weight to the value of the evidence given.

The Addresses

Each side is entitled to address the court summarising its case and focusing on key

issues. If the court refuses to allow the accused to address it, the conviction may be set

aside. The main address of the address are

To summarise and collate the evidence pertinent to your case.

To advance reason why the evidence of your witness should be accepted and that of
the witness against you should be rejected.

To draw attention to and urge acceptance of the probabilities in your favour.

To draw the court’s attention to any principles of law involved in upholding your case.

To pay attention to factors requiring the exercising of the court’s discretion. It must be
logical, coherent, and brief and not be repetitive.
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The Verdict

The verdict is either guilty or not guilty and there is no half-way judgement. The
verdict of guilty is returned if the state has proved its case beyond reasonable doubt on
the charge in question.

The essential element for the court to bear in mind when deliberating its verdict is that
the onus proving the guilty of the accused always rests upon the state.

If the Public Prosecutor has failed to discharge that onus, beyond reasonable doubt,
the accused will be acquitted that is if found not guilty. If the state fails to prove its
case beyond reasonable doubt or if doubt casts in the eyes of the jury, the benefit of
doubt can be given to the accused and acquitted.

Mitigation/ Aggravation

This stage occurs when the verdict of guilty is announced. Both the prosecutor and the
accused person have their side heard so that the court will assisted in passing an
appropriate sentence/ penalty.

The prosecutor on issue of mitigation or aggravation will mention points that will
result in court passing lenient sentence or maximum penalty respectively.

The general rule is that the prosecutor makes his or her address following the accused
person. It’s not the sake that the prosecutor aims for maximum sentence / penalty to be
passed upon the accused. The accused person raises mitigation yet the prosecutor
raises aggravation.

The accused person will mention issues he/ she will expect the court to consider most
preferably to have mercy on him or her.

Example of an aggravation by the prosecutor is that the accused person is the first
offender or has previous conviction.

Example of mitigation is that the accused person is a bread winner who looks for the
whole family and the degree of provocation.

Aggravating factors are those that demonstrate the appropriateness of a more severe
sentence for the accused while mitigating factors point to a more lenient sentence. It is
upon the state to prove the aggravation.

Sentencing
Sentence Is determined and announced by the court openly. Examples of sentences are;

Vi.

Caution- the accused person is warned not to repeat the same offence and discharged
after having been found guilty. It is also called reprimand.

Fine- the accused person can be sentenced to pay fine.

Community service---the accused person is ordered to perform fatigue duties at
hospitals, clinics, schools and police stations for free.

Imprisonment--- Jail term for a specified period.

Corporal punishment-no longer permissible as section 53 of the Constitution reads
freedom from torture or cruel, inhuman or degrading treatment or punishment.
Recognisance—is when the accused person is ordered to deposit a certain amount of
money for a fixed period of time so as to monitor peace and good behaviour of the
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Vii.

accused person. If the accused person breaches the condition set by the court, the
money deposited by the accused person can be forfeited to the state but if he/ she
maintained the expected behaviour, he/ she will be given his/ her money back.
Death-

e This is a corporal punishment. It is still available in Zimbabwe but in various
countries like United Kingdom and South Africa has been abolished.

e Only offenders in murder and Treason crimes are subjected to death penalty.
However, death penalty cannot be passed to a person who committed the
offence when he was under the age of 21 years.

e Death penalty cannot be applied to female persons whatsoever. It is applied by
means of hanging in Zimbabwe. The imposition of death penalty / sentence
must be in according of section 48 of the Zimbabwean Constitution[
Amendment Act no/20
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CHAPTERG

THEORIES OF PUNISHMENT

» Salmond makes four main classifications which may be usefully adopted here. The
first one shall deal with the retributive theory. This regards punishment as an end in
itself. The other three [deterrent, preventive and informative] all regard punishment as
aiming at some further end or as means to an end.

** Retributive Theory

e This aspect of punishment is considered to be a rule of natural justice expressed in a
phrase ‘an eye for an eye, and a tooth for a tooth’ to cite Salmond once again, he
remarks in this regard; ‘Retribution means basically that the wrong doer pays for his
wrongdoing.

e The suffering which he undergoes restores the balance which his original crime
disturbed. This notion is clearly connected with that of revenge. The latter consists of
injury inflicted by way of retaliation by one person on another who has wronged him
and plainly requires the existence of a victim as well as a wrong doer. Retribution
might be thought of as an extension of this, society itself feeling sympathy with the
victim and sharing his desire for revenge.

e But when revenge gives way to retribution, the emphasis is no longer on assuaging the
victim’s feeling but on seeing that the wrongdoer gets his deserts. There is also the
idea connected with, but different from revenge that it would be unjust for the
wrongdoer to enjoy undeserved happiness at the expense of his victim.

e However, our criminal courts should ensure that retribution follows in proportion to

the evil. It worth noting to say that the righteous anger felt by the society must usually

be taken into consideration in the imposition of an adequate penalty, otherwise the
danger exists that the community will take the law into its own hands. Thus Denning

L. J, said

‘The punishment inflicted for grave crimes should adequately reflect the revulsion felt by the
great majority of citizens for them. It is a mistake to consider the objects of punishment is
not that it is a deterrent or reformative or preventive and nothing else. The ultimate
Justification that it is the emphatic denunciation by the community of a crime’

e Perhaps we can sum up this aspect by saying that while the concept of retribution is
not easy to justify morally, since it involves the infliction of suffering, society
indignation at outrageous conduct cannot be ignored and the courts act accordingly.
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PREVENTIVE THEORY

e This is associated with imposing a death penalty where the offender remain with no
chance whatsoever to repeat that offence and is applicable in very few serious crimes
like murder.

e [t isalso include the imposition of a sentence of imprisonment, the suspension of
driver’s licence and order disqualifying a person from obtaining or being in possession
of liquor.

DETERRENCE THEORY

e The consideration of deterrence theory is as old as the Law of Moses. In modern Law as
well, most text writers regard deterrence as being the principal aim of punishment all
other merely accessory. For example- VVan Leeuwen says

‘For the sword of justice has been entrusted by God to our rulers to inflict a proportion

punishment by way of deterring from crime, not only those who have committed it, but also

those who, if it were not punished, would otherwise do the same’

In a similar vein, Beccaria[Caecare] a renowned authority on penology, states ‘The end of

punishment, therefore, is no other than prevent the criminal from doing further injury to

society and to prevent others from committing the like offence.

= QOur modern certainly appreciate the need to demonstrate to the accused and potential
offenders that a particular offence is a profitless activity and this factor is given due
weight. A matter calling for equally careful attention, however, is what is referred to in
Gardner and Lansdown work as ¢ the personal element’

= These learned authors describe how this element consist of

“The previous history of the accused, his character , age, mental development and the

environment, degree of temptation to which he was exposed, whether his offence was

deliberate or the result of ignorance or negligence and his influence for evil upon others

conserved in the same misconduct.

The personality of the offender is obviously of great importance, as is the nature of the

particular offence and both these factors are matters of careful consideration. Paton, for

example [a modern criminologist] draws a particular attention to this aspect. He describes

how it sometimes occurs that a relatively insignificant
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CHAPTER 7

OFFICERS OF THE COURT

Introduction

The administration of justice in the courts of law is done by officers. These are the presiding
officers, the Public Prosecutor, the Legal Practitioner and the Interpreter. This chapter seeks
to address the function of each mentioned officer of the court.

1. The presiding Officer

e A presiding officer can be defined as a duly appointed official who presides over any one
of our various law courts from the village head court up until the Supreme Court. It also
includes those presiding in special courts. Presiding officer can be a village head, chief,
magistrate or a judge who has the basic function of doing justice between the persons
appearing in the courts and these presiding officers must have ethical principles in
common,.

e The presiding officers are there to make just decisions in the case before him or her. He
or she must control court proceedings and conduct the trial with impartiality, decorum
and probity.

e The presiding officer must ensure that the rules of procedure and evidence are adhered to.
Wisdom and clarity must enable the presiding officer to come up with the decision.

The celebrated dictum of Curlewis, J.A., in R.v. Hepworth 1928 A.D. 265, emphasizes
this factor. He said...

“The criminal trial is not a game where one side is entitled to claim the benefit of any
omission of mistake made by the other side and judges position in a criminal trial is not
merely that of an umpire to see that the rules of the game are deserved by both sides. A
judge is an administrator of justice, he /she is not merely a figure-head, he/she is not only to
direct and control the proceedings according to the recognised rules of procedure, but to see
that justice is done.’

e The presiding officer must adhere to four things as propounded by Socrates which are
to hear courteously, to answer wisely, to consider soberly and to decide impartially.
More so, the most important attributes of the presiding officer are to have integrity
and be impartial. Hence, he/she must be an upright person of not allowing bribes
slipping in his or her pockets as this can result in fail to adopt the professional ethics
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of performing one’s work without fear or favour or prejudice. Therefore, the presiding
officer must be very honesty and free from bias.

2. The Public Prosecutor

In criminal matters, the public prosecutor is the public official appointed by the
Prosecutor General and is to conduct all prosecutions before the court as well as
preparatory examinations.

He/she decides whether a person should be charged an offense or not. Is also
responsible for securing the attendance of the accused persons and witnesses as well
as other forms of evidence / exhibits he/she wish to lead. The Public Prosecutor is
must be somebody who have the legal knowledge and his duty is not simply to
establish the guilty of the accused person.

The Public Prosecutor leads evidence in court through Examination in- chief and Re-
examination that will allow the presiding officer to reach a just decision or ruling.

3. Leqgal practitioner

A legal practitioner represents any person accused of having committed a crime or any
part in a civil court. However, there is an exception to this in the village courts where
the lawyers are not permitted to appear at all.

A lawyer is either an Advocate or an Attorney and posses legal qualification through
having different roles in legal affairs.

Lawyers had been likened to the medical profession in that the advocate was a
specialist where as the attorney was the general practitioner in law. Only advocates
could represent their clients in the High court and persons wishing to secure his
service could do so only through an attorney that is there is no direct contact with
clients.

4 Interpreter

- A court interpreter has a position of great trust and responsibility. One must be fluent
in English and in the language he as one is interpreting, thus interpreters need to
proficient in several languages under normal situations.

- The importance of his function lies in the fact that his interpreted version of the
testimony becomes the official record of the proceeding, and their no means of
rectifying any error he/she might have made.
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- He/she does not simply translate from the one language into the other; he must convey
the notion or shade of meaning intended by the speaker.

- ldiomatic expressions, proverbs, technical terms, slang and many ordinary everyday
words do not permit of bare translations.

- There may be no counterpart of the word used in the other language, or a literal

translation would be nonsensical. A few examples might illustrate the difficulties facing

the interpreter.

- The expression ‘stop beating about the bush’ might be translated as ‘do not on

whipping the tree’ or ‘12 metres’ or ‘diagnosis’, and medical terms such as ‘X-rays’ or

‘pancreas’ or ‘cancer’ are unknown in the African vernacular. The Afrikaans ‘he through

a stone at me’ would be translated in English as ‘he threw me with a stone’. The shone

version of ‘we never saw him again’ could be translated as ‘he became a cockroach that

had fallen into the milk’ Judgements or queries delivered in technical terms or with

scholarly rhetoric create great difficulty.

NB — There are four court officials, presiding officers, prosecutor, legal practitioner and
interpreter are cast with the accused and the witness to form the principal actors in the drama
of a criminal court trial.

In civil trial, the prosecutor and the accused are replaced by the two parties concerned and
the issues are not, no doubt as vital as they are in criminal case, but the other ‘actors’ and the
other features that go to make up the typical court trial are usually present.

-The additional official normally the court such as the short hand writer or recorder, clerk of
court, ushers and orderly although playing a very necessary and useful role in the court
proceedings, need not concern us at this stage.
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CHAPTER 8

Fundamental Human Rights

Right to life

Constitution of Zimbabwe Amendment Act number 20 spells out that on section 48
1] Every person has the right to life.
2] A law may permit the death penalty to be imposed only on a person convicted of murder
committed in aggravating circumstances, and that—
a. the must permit the court a discretion whether or not to impose the penalty;
b. the penalty may be carried out only in accordance with a final judgement of a competent
court; or
c. the penalty must not be imposed on a person—
I. who was less than twenty-one years old when the offence was committed; or
Ii. who is more than seventy years old;
d. the penalty must not be imposed or carried out on a woman; and
e. the person sentenced must have the right to seek pardon or commutation of the penalty
from the President.
3] An Act of Parliament must protect the lives of unborn children, and that Act must provide
that may be terminated only in accordance with that law.

Right to liberty

Section 49 of Zimbabwean Constitution Amendment Act number 20 provides that
1] Every person has the right to personal liberty, which includes the right —
a. not to be detained without trial; and
b. not to be deprived of their liberty arbitrarily or without just cause.
2] No person may be imprisoned merely on the ground of inability to fulfil a contractual
obligation.

Rights of arrested and detained persons

According to section 50 of the Constitution of Zimbabwe Amendment number 20,
1] Any person who is arrested:
a. must be informed at the time of arrest of the reason for the arrest;
b. must be permitted without delay-
I. at the expense of the state, to contact their spouse or partners, or a relative or legal
practitioner, or anyone else of their choice;
And
Ii. at their own expense, to consult in private with a legal practitioner and a medical
practitioner of their choice; and must be informed of this right promptly;
Ii.  c.must be treated humanely and with respect for their inherent dignity;
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d. must be released unconditionally or on reasonable condition, pending a charge or trial,
unless there are compelling reasons justifying their continued detention; and

e. must be permitted to challenge the lawfulness of the arrest in person before a court and
must be released promptly if the arrest is unlawful.

2] Any person who is arrested or detained-

a. for the purpose of bringing him or her before a court; or

b. for an alleged offence; and who is not released must be brought before the court as soon
as possible and in any event not later than forty-eight hours after the arrest took place or the
detention began, as the case may be, whether or not the period ends on a Saturday, Sunday
or public holiday.

3] Any person who is not brought to court within the forty-eight hour period referred to in
subsection2 above must be released immediately unless their detention has earlier been
extended by a competent court.

4] Any person who is arrested or detained for an alleged offence has the right —

a. to remain silent;

b. to be informed promptly -

I. of their right to remain silent; and

iIi. of the consequences of remaining silent and of not remaining silent;

c. not to be compelled to make any confession or admission; and

d. at the first court appearance after being arrested, to be charged or to be informed of the
reason why their detention should continue, or to be released.

5] Any person who is detained, including a sentenced prisoner, has the right-

a. to be informed promptly of the reason of their being detained;

b. at their own expense to consult in private with a legal practitioner of their choice, and to
be informed of his rights promptly;

c. To communicate with, and be visited by-

i. A spouse or partner;

Ii. A relative;

iii. Their chosen religious counsellor;

iv. Their chosen legal practitioner; and

v. their chosen medical practitioner; and

vi. subject to reasonable restrictions imposed for the proper administration of prisons or
places of detention, anyone else of their choice;
d. to conditions of detention that are consistent with human dignity, including the
opportunity for physical exercise and the provision, at State expense, of adequate
accommodation, ablution facilities, personal hygiene, nutrition, appropriate reading material
and medical treatment; and
e. to challenge the lawfulness of their detention in person before a court and, if the detention
is lawful, to be released promptly.
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6] Any person who is detained pending trial for an alleged offence and is not tried within a
reasonable time must be released from detention, either unconditionally or on reasonable
conditions to ensure that after being released they-

a. attend trial;

b. do not interfere with the evidence to be given at the trial; and

c. do not commit any other offence before the trial begins.

7] If there are reasonable grounds to believe that a person is being detained illegally or if it is
not possible to ascertain the whereabouts of a detained person, any person may approach the
High Court for an order-

a. of habeas corpus, that is to say an order requiring the detained person to be released, or
to be brought before the court for the lawfulness of the detention to be justified, or requiring
the whereabouts of the detained person to be disclosed;

b. declaring the detention to be illegal and ordering the detained person’s prompt release;

and the High Court may make whatever order is appropriate in the circumstances,

8] An arrest or detention which contravenes this section, or in which the conditions set out in
this section are not met, is illegal.

9] Ant person who has been illegally arrested or detained is entitled to compensation from
the person responsible for the arrest or detention, but a law may protect the following from
liability under this section-

a. a judicial officer acting in a judicial capacity reasonably and in good faith;

b. any other public officer acting reasonably and in good faith and without culpable
ignorance or negligence

Right to Human dignity

Every person has inherent dignity in their private and public life, and the right to have that
dignity respected and protected as enshrined in Zimbabwean Constitution Amendment Act
no, 20 section 51.

Right to personal security

This right is provided under section 52 of the Constitution of Zimbabwe Amendment
number 20 and it reads—
Every person has the right to bodily and psychological integrity, which includes the right-
a. to freedom from all forms of violence from public or private sources;
b. subject to any other provision of this Constitution, to make decisions concerning
reproduction;
c. not to be subjected to medical or scientific experiments, or to the extraction or use of
their bodily tissue, without their informed consent.
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Freedom from torture or cruel, inhuman or degrading treatment or punishment

Subject to section 53 of Constitution of Zimbabwe Amendment number 20, no person may
be subject to physical or psychological torture or to cruel, inhuman or degrading treatment or
punishment.

Freedom from slavery or servitude

It is to the provision of the Zimbabwean Constitution Amendment number 20 section 54 that
no person may be subject to slavery or servitude.

Freedom from forced or compulsory labour

This is in accordance to section 55 of the Zimbabwean Constitution Amendment number 20
that no person may be subject to forced or compulsory labour.

Equality and non- discrimination

Subject to section 56 of Zimbabwean Constitution amendment Act number 20;
1] All persons are equal before the law and have the right to equal protection and benefit of
the law.

2] Women and men have the right to equal treatment, including the right to equal
opportunities in political, economical, cultural and social spheres.

3] Every person has the right not to be treated in an unfairly discriminatory manner on such
grounds as their nationality, race, colour, tribe, place of birth, ethnic or social origin,
language, class, religious belief, political affiliation, opinion, custom, culture, sex, gender,
marital status, age, pregnancy, disability or economic or social status, or whether they were
born in or out wedlock.

4] A person is treated in a discriminatory manner for the purpose of subsection 3

a. they are subjected directly or indirectly to a condition, restriction or disability to which
other people are not subjected; or

b. other people are accorded directly or indirectly a privilege or advantage which they are
not accorded.

5] Discrimination on any of the grounds listed in subsection 3 is unfair unless it is
established that the discrimination is fair, reasonable and justifiable in a democratic society
based on openness, justice, human dignity, equality and freedom.

6] The State must take reasonable legislative and other measures to promote the achievement
of equality and to protect or advance people have been disadvantaged by unfair
discrimination, and-

a. such measures must be taken to redress circumstances of genuine need;
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b. no such measures is to be regarded as unfair for the purpose of subsection 3

Right to privacy

Section 57 of the Constitution of Zimbabwe Amendment Act number 20 provides that
Every person has the right to privacy, which includes the right not to have-

a. their home, premises or property entered without their permission;
b. their person, home, premises or property searched;

c. their possession seized

d. the privacy of their communications infringed; or

e. their health condition disclosed.

Freedom of assembly and association

1] Every person has the right to freedom of assembly and association, and the right not to
assemble or associate with others.

2] No person may be compelled to belong to an association or to attend a meeting or
gathering as read with section 58 of the Zimbabwean Constitution Amendment Act Number
20

Right to demonstration and petition

According to section 59 of the Constitution Amendment number 20, every person has the
right to demonstrate and to present petitions, but these rights must be exercised peacefully.

Freedom of conscience

This is provided by section 60 of the Constitution Amendment number 20 that---
1] Every person has the right to freedom of conscience, which includes-

a. freedom of thought, opinion, religion or belief; and

b. freedom to practice and propagate and give expression to their thought, opinion, religion
or belief, whether in public or in private and whether alone or together with others.
2] No person may be compelled to take an oath that is contrary to their religion or belief or
to take an oath in a manner that is contrary to their region or belief.
3]Parents and guardians of minor children have the right to determine, in accordance with
their belief, the moral and religious upbringing of their children, provided they do not
prejudice the rights to which their children are entitled under this Constitution, including
their right to education, health, safety and welfare.
4] Any religious community may establish institutions where religious instruction may be
given; even in the institution receives a subsidy or other financial assistance from the State.
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Freedom of expression and freedom of the media

Section 61 of the Constitution of Zimbabwe Amendment no 20 provides that---

1] Every person has the right to freedom of expression, which includes-
a. freedom to seek, receive and communicate ideas and other information;
b. freedom of artistic expression and scientific research and creativity; and
c. academic freedom.

2] Every person is entitled to freedom of the media, which freedom includes protection of
the confidentiality of journalists’ sources of information.
3] Broadcasting and other electronic media of communication have freedom of
establishment, subject only to state licensing procedure that-

a. are necessary to regulate the airwaves and other forms of signal distribution; and

b. are independent of control by government or by political or commercial interests.
4] All State owned media of communication must-

a. be free to determine independently the editorial content of their broadcasts or other
communication;

b. be impartial; and

c. afford fair opportunity for the presentation of divergent views and dissenting opinions.
5] Freedom of expression and freedom of the media exclude-

a. incitement to violence;

b. advocacy of hatred or hate speech;

c. malicious injury to a person’s reputation or dignity; or

d. malicious or unwarranted breach of a person’s right to privacy.

Access to information

It is to the provision of section 62 of Constitution of Zimbabwe Amendment no 20 that;

1] Every Zimbabwean Citizen or permanent resident, including juristic persons and the
Zimbabwean media, has the right of access to any information held by the State or by any
institution or agency of government at every level, in so far as the information is required in
the interests of public accountability.

2] Every person, including the Zimbabwean media, has the right of access to any
information held by any person, including the State, in so far as the information is required
for the exercise or protection of a right.

3] Every person has a right to the correction of information, or the deletion of untrue,
erroneous or misleading information, which is held by the State or any institution or agency
of the government at any level, and which relates to that person.

4] Legislation must be enacted to give effect to this right, but may restrict access to
information in the interests of defence, public security or professional confidentiality, to the
extent that the restriction is fair, reasonable, necessary and justifiable in a democratic society
based on openness, justice, human dignity, equality and freedom.
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Lanquage and Culture

According to section 63 of the Constitution of Zimbabwe Amendment Act number 20

Every person has the right ----

a. to use the language of their choice; and

b. to participate in the cultural life of their choice; but no person exercising these rights may
do so in a way that is inconsistent with this Chapter.

Freedom of profession, trade or occupation

Section 64 of the Constitution Amendment number 20 provides that---

Every person has the right to choose and carry on any profession, trade or occupation, but
the practice of a profession, trade or occupation may be regulated by law.

Labour rights

This is according to section 65 of the Zimbabwean Constitution Amendment Act number 20
1] Every person has the right to fair and safe labour practices and standards and to be paid a
fair and reasonable wage.

2] Except for members of the security services, every person has the right to form and join
trade unions and employee or employers’ organisations of their choice, and to participate in
the lawful activities of those unions and organisations.

3] Except for members of the security services, every employee has the right to participate in
collective job action, including the right to strike, sit in, and withdraw their labour and to
take other similar concerted action, but a law may restrict the exercise of this right in order
to maintain essential services.

4] Every employee is entitled to just, equitable and satisfactory conditions of work.

5] Except for members of the security services, every employee, employer, trade union, and
employee or employer’s organisation has the right to---

a. engage in collective bargaining
b. organise; and
c. form and join federations of such unions and organisations.

6] Women and men have the right to equal remuneration for similar work.

7] Women employees have a right to fully paid maternity leave for a period of at least three
months.
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Freedom of movement and residence

Section 66 of the Constitution Amendment Act number 20 provides that—
1] Every Zimbabwean citizen has-

a. the right to enter Zimbabwe;

b. immunity from expulsion from Zimbabwe; and

c.. the right to a passport or other travel documents.

2] Every Zimbabwean citizen and everyone else who is legally in Zimbabwe has the right to-
a. move freely within Zimbabwe;
b. reside in any part of Zimbabwe; and
c. leave in Zimbabwe.

Political rights

This is according to section 67 of the Constitution Amendment number 20 that—
1] Every Zimbabwean citizen has the right—

a. to free, fair and regular elections for any collective public office established in terms of
this constitution or any other law; and

b. To make political choices freely
2] Subject to this Constitution, every Zimbabwean citizen has the right—

a. to form, to join and to participate in the activities of a political party or organisation of
their choice;

b. to campaign freely and peacefully for a political party or cause;

c. to participate in peaceful political activity; and

d. to participate, individually or collectively, in gathering or groups or in any other manner,
in peaceful activities to influence, challenge or support the policies of the government or
any political or whatever cause.
3] Subject to this Constitution, every Zimbabwean citizen who is of or over eighteen years of
age has the right—

a. to vote in all elections and referendums to which this Constitution or any other law
applies, and to do so in secret; and

b. to stand for election for public office and, if elected, to hold such office.
4] For the purpose of promoting multi-party democracy, an Act of Parliament must provide
for the funding of political parties.

Right to administrative justice

This is subject to section 68 of the Constitution Amendment Act number 20

1] Every person has a right to administrative conduct that is lawful, prompt, efficient,
reasonable, proportionate, impartial and both substantively and procedurally fair.

2] Any person whose right, freedom, interest or legitimate expectation has been adversely
affected by administrative conduct has the right to be promptly and in writing the reasons for
the conduct.
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3] An Act of Parliament must give effect to these rights, and must -

a. provide for the review of administrative conduct by a court or, where appropriate, by an
independent and impartial tribunal;

b. impose a duty on the State to give effect to the rights in subsections[1] and [2]; and

c. promote an efficient administration.

Right to fair hearing

Section 69 of the Constitution of Zimbabwe Amendment no 20 provides that

1] Every person accused of an offence has the right to a fair and public trial within a
reasonable time before an independent and impartial court.

2] In the determination of civil rights and obligations, every person has a right to a fair,
speedy and public hearing within a reasonable time before an independent and impartial
tribunal or other forum established by law.

3] Every person has the right of access to the courts, or to some other tribunal or forum
established by law for the resolution of any dispute.

4] Every person has the right, at their own expense, to choose and be represented by a legal
practitioner before any court, tribunal or forum.

Rights of accused persons

1] Any person accused of an offence has the following rights:

a) To be presumed innocent until proven guilty;

b) To be informed promptly of the charge, in sufficient detail to enable them to answer it;
¢) To be given adequate time and facilities to prepare a defence;

d) To choose a legal practitioner at their own expense, to be represented by that legal
practitioner;

e) To be represented by a legal practitioner assigned by the State and State expense, if
substantial injustice would result;

f) To be informed promptly of the rights conferred in paragraph[d] and [e];

g) To be present when being tried;

h) To adduce and challenge evidence;

1) To remain silent and not to testify or be compelled to give self-incriminating evidence;
j.) To have the proceedings of the trial interpreted into language that they understand,;

k) Not to be convicted of an act of omission that was not an offence when it took place;
I) Not to be convicted of an act or omission that is no longer an offence;

m) Not to be tried for an offence in respect of an act or omission for which they have
previously been pardoned or either acquitted or convicted on the merits;

n) To be sentenced to the lesser of the prescribed punishment for the offence has been
changed between the time the offence was committed and time of sentencing.
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2] Where this section requires information to be given to a person:

a) The information must be given in a language the person understands; and

b) If the person cannot read or write, ant document embodying the information must be
explained in such a way that the person understands it.

3] In any criminal trial, evidence that has been obtained in a manner that violates any
provision of this Chapter must be excluded if the admission of the evidence would render the
trial unfair or would otherwise be detrimental to the administration of justice or the public
interest.

4] Any person who has been tried for an offence has the right, on payment of a reasonable
fee prescribed by law, to be given a copy of the record of the proceedings within a
reasonable within a reasonable time after judgement is delivered in the trial.

5] Any person who has been tried and convicted of an offence has the right, subject to
reasonable restrictions that may be prescribed by law, to-

a) Have the case reviewed by a higher court; or

b) Appeal to a higher court the conviction and sentence.

Environmental rights

Are provided under section 73 of the Constitution Amendment Act no 20
1] Every person has the right —

a. to a environment that is not harmful to their health or wellbeing; and

b. to have the environment protected for the benefit of present and future generations,
through reasonable legislative and other measures that-

I. prevent pollution and ecological degradation;

Ii. promote conservation; and

Iii. secure ecologically sustainable development and use of natural resources while
promoting economic and social development.

2] The state must take reasonable legislative and other measures, within the limits of the
resources available to it, to achieve the progressive realisation of the rights set out in this
section.

Freedom from arbitrary eviction

Section 74 of the Constitution Amendment no 20 provide that;

No person may be evicted from their home, or have their home demolished, without an order
of court after considering all the relevant circumstances.

Right to education

According to section 75 of the Constitution Amendment no 20

1] Every citizen and permanent resident of Zimbabwe has a right to—
a. a basic State-funded education, including adult basic education; and
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b. further education, which the State, through reasonable legislative and other measures,
must make progressively available and accessible.

2] Every person has the right to establish and maintain, at their own expense, independent
educational institutions of reasonable standards, provided they do not discriminate on any
ground prohibited by this Constitution.

3] A law may provide for the registration of educational institutions referred to in subsection
[2] and for the closing of any institutions that do not meet reasonable standards prescribed
for registration.

4] The state must take reasonable legislative and other measures, within the limits of the
resources available to it, to achieve a progressive realisation of the right set out in subsection

[1]

Right to health care

1. Every citizen and permanent resident of Zimbabwe has the right to have access to basic
health-care services, including reproductive health-care services.

2. Every person living with a chronic illness has the right to have access to basic healthcare
services for the illness.

3. No person may be refused to emergency medical treatment in any health-care institution.
4. The State must take reasonable legislative and other measures, within the limits of the
resources available to it, to achieve the progressive realisation of this right.

Right to food and water

Sec 77

Every person has the right to —

a. safe, clean potable water; and

b. sufficient food;

and the state must take reasonable legislative and other measures, within the limits of the
resources available to it, to achieve the progressive realisation of right.

Marriage rights

Section 78

1] Every person has attained the age of eighteen years has the right to found a family.
2] No person may be compelled to enter into marriage against their will.

3] Persons of the same sex are prohibited from marrying each other.
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Rights of women

Section 80

1] Every woman has full and equal dignity of the person with men and this includes equal
opportunities in political, economic and social activities.

2] Women have the same rights as men regarding the custody and guardianship of children,
but an Act of Parliament may regulate how those rights are to be exercised.

3] All laws, customs, traditions and cultural practices that infringe the rights of women
conferred by this Constitution are void to the extent of infringement.

Rights of children
1] Every child, that is say every boy and girl under the age of eighteen years, has the right—
a. to equal treatment before the law, including the right to be heard;
b. to be given a name and family name;
c. in the case of a child who'is:
e bornin Zimbabwe; or
e ii. born outside Zimbabwe and is a Zimbabwean citizen by descent; to the prompt
provision of a birth certificate;
d. to family or parental care, or to appropriate care when removed from the family
environment;
e. to be protected from economic and sexual exploitation, from child labour, and from
maltreatment, neglect or from of abuse;
f. to education, health care services, nutrition and shelter;
g. not to be recruited into a militia force or take part in armed conflict or hostilities;
h. not to be compelled to take part in any political activity; and
I. Not to be detained except as a measure of last resort and, if detained-
= to be detained for the shortest appropriate period;
= ii. to be kept separately from detained persons over the age of eighteen
years; and
= to be treated in a manner, and kept in conditions, that take account of
the child’s age.
2] A child’s best interests are paramount in every matter concerning the child.
3] Children are entitled to adequate protection by the courts, in particular by the High Court
as their upper guardian.

Rights of elderly

Sec 82

People over the age seventy years have the right—

a. to receive reasonable care and assistance from their families and the State;

b. to receive health care and medical assistance from the state; and

c. to receive financial support by way of social security ;

and the state must take reasonable legislative and other measures, within the limits of the
resources available to it, to achieve the progressive realisation of this right.
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Right to persons with disabilities

Sec 83

The state must take appropriate measures, within the limits of the resources available to it, to
ensure that persons with disabilities realise their full mental and physical potential, including
measures-

a. to enable them to become self reliant;

b. to enable them to live with their families and participate in social, creative or recreational
activities;

c. to protect them from all forms of exploitation and abuse.

d. to give them access to medical, psychological and functional treatment;

e. to provide special facilities for their education; and

f. to provide state-funded education and training where they need it.

Enforcement of fundamental human rights and freedom

Section 85 of the Constitution of Zimbabwe Amendment Act no 20 provides that----
1] Any of the following person, namely

a. any person acting in their own interests

b. any person acting on behalf of another person who cannot act for themselves;

C. any person acting as a member, or in the interests, of a group or class persons;

d. any person acting in the public interest;

e. any association action in the interests of its members;
IS entitled to approach a court, alleging that a fundamental right or freedom enshrined in this
Chapter has been, is being or is likely to be infringed, and the court may grant appropriate
relief, including a declaration of right and an award of compensation.

2] The fact that a person has contravened a law does not debar them from approaching a
court for relief under subsection [1]
3] The rules of every court must provide for the procedure to be followed in cases where
relief is sought under subsection [1], and those rules must ensure that

a. the right to right to approach the court under subsection[1] is fully facilitated;

b. formalities relating to the proceedings, including their commencement are kept to a
minimum;

c. the court, while observing the rules of natural justice, is not unreasonably restricted by
procedural technicalities; and

d. a person with particular expertise may, with the leave of the court, appear as a friend of
the court.

4] The absence of the rules referred to in subsection [3] does not limit the right to commence
proceedings under subsection [1] and to have the case heard and determined by the court.
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Limitation of rights and freedoms
Section 86 of the Constitution Amendment Act no 20

1] The fundamental rights and freedoms set out in this Chapter must be exercised reasonably
and with due regard for the rights and freedoms of other persons.

2] The fundamental rights and freedoms set out in this Chapter may be limited only in terms
of a law of general application and to the extent that the limitation is fair, reasonable,
necessary and justifiable in a democratic society based on openness, justice, human dignity,
equality and freedom, taking into account all relevant factors, including—

a. the nature of the right or freedom concerned;

b. the purpose of the limitation, in particular whether it is necessary in the interests of
defence, public safety, public order, public morality, public health, regional or town
planning or the general public interest;

c. the nature and extent of the limitation;

d. the need to ensure the enjoyment of the rights and freedoms by any person does not
prejudice the rights and freedoms of others;

e. the relationship between the limitation and its purpose, in particular whether it imposes
greater restrictions on the right or freedom concerned than are necessary to achieve its
purpose; and

f. whether there are less restrictive means of achieving the purpose of the limitation.

3] No law may limit the following rights enshrined in this Chapter, and no person may
violate them

a. the right to life, except to the extent specified in section 48;

b. the right to human dignity;

c. the right not to be tortured or subject to cruel, inhuman or degrading treatment or
punishment;

d. the right not to be placed in slavery or servitude;

e. the right fair trial;

f. the right to obtain an order of habeas corpus as provided in section 50[7][a].

Limitations during public emergency

This is according to section 87 of the Constitution of Zimbabwe Amendment no20

1] In addition to the limitation permitted by section 86, the fundamental rights and freedoms
set out in this Chapter may be further limited by a written law providing for measures to deal
with situations arising during a period of public emergency, but only to the extent permitted
by this section and the second schedule.

2] A written law referred to in subsection [1] and any legislative measures taken under that
law must be published in the Gazette.

3] Any limitation which a written law referred to in subsection [1] imposes on fundamental
right or freedom set out in this Chapter must not be greater than is strictly required by the
emergency.
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4] No law that provides for a declaration of a state of emergency, and no legislative or other
measure taken in consequence of such a declaration, may-

a. indemnify, or permit or authorise an indemnity for, the State or any institution or agency
of the government at any level, or any other person, in respect of any unlawful act; or

b. limit any of the rights referred to in section 86[3], or authorise or permit any of those
rights to be violated.
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